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Dear StaffSerge ~TI1L..

This is in referenceto yourapplicationfor correctionof your navalrecordpursuantto the
provisionsof title 10 of theUnited StatesCode, section 1552.

You requestedremovalof the fitnessreport for 14 September1996 to 24 October1997,
referenceto your relief for causeof 23 September1997, andall documentationrelating to
your nonjudicialpunishment(NJP) of 17 September1997. You also requestedthat enclosures
(19), (20) and (21) of yourpetition beaddedto your record.

Your requestto adddocumentsto your recordwasnot considered,sinceyou havenot
exhaustedyouradministrativeremedies. You may askHeadquartersMarineCorps(MMSB)
to file the documentsof interest.

A three-memberpanelof the Board for Correctionof Naval Records,sitting in executive
session,consideredyourapplicationon 27 May 1999. Your allegationsof error and injustice
werereviewedin accordancewith administrativeregulationsandproceduresapplicableto the
proceedingsof this Board. Documentarymaterialconsideredby the Boardconsistedof your
application, togetherwith all materialsubmittedin supportthereof,your naval recordand
applicablestatutes,regulationsandpolicies. In addition, the Boardconsideredthe reportof
the HeadquartersMarineCorps(HQMC) PerformanceEvaluationReviewBoard (PERB) in
your case,dated23 April 1998, andthe advisoryopinions from HQMC JAM4 and
MMEA-85, dated13 and 27 July 1998, copiesof which areattached.

After careful andconscientiousconsiderationof theentire record, theBoard found that the
evidencesubmittedwasinsufficient to establishthe existenceof probablematerialerroror
injustice. In this connection,theBoard substantiallyconcurredwith thecommentscontained
in thereportof the PERB and theadvisoryopinions.

TheBoard wasunableto find that item 18 of the contestedfitness report should havebeen
markedto show the report wasbasedon “infrequent” ratherthan “frequent” observation,



noting that observationneednot bedirect. They werelikewise unableto find thereviewing
officer’s concurrencewith the reportingseniorwasunjust, noting thereviewingofficer
acknowledgedhavinghadonly “limited” observation.TheBoard wasunableto find the
reportingseniordid not takedueaccountof informationin pre-inspectionreports,or your
side of the story concerningtheproblemsidentifiedby the semiannualinspectionof June
1997. The Boardwasnot persuadedthat any of theotherderogatorymattersnotedby the
reporting seniorwereeitherinaccuratelyor unfairly cited. They were not convincedthat you
and thereportingseniorhada “personalityconflict.” In any event,they observedit is a
subordinate’sobligation to get alongwith superiors. Finally, theBoard wasunableto find
the reportingsenior,placedtoo much emphasison your NJP, nor could theyfind thereport at
issuewasusedasa disciplinary tool.

In view of the above,your applicationhasbeendenied. The namesand votesof the
membersof the panelwill be furnishedupon request.

It is regrettedthat the circumstancesof your casearesuchthat favorableactioncannotbe
taken. You areentitledto havethe Boardreconsiderits decisionupon submissionof new and
materialevidenceor othermatternot previouslyconsideredby theBoard. In this regard,it is
importantto keepin mind thata presumptionof regularityattachesto all official records.
Consequently,whenapplying for a correctionof anofficial naval record, theburdeni.s on the
applicantto demonstratetheexistenceof probablematerialerroror injustice.

Sincerely,

W. DEAN PFEIFFER
ExecutiveDirector

Enclosures



DEPARTMENT OF THE NAVY
tIt~ADQUARTERSUNITED STATES MARINE CORPS

2 NAVY ANNEX
WASHINGTON, D.C. 20380-1775

IN REPLY REFER TO:

1610
MMERIPERB
23 Apr 98

MEMORANDUM FORTHE EXECUTIVE DIRECTOR,BOARD FORCORRECTIONOF
NAVAL RECORDS

Subj: MARINE CORPSPERFORMANCEEVALUATION REVIEW BOARD (PERB)
ADVISORY OPINION ON BCNRAPPLICATION IN THE CASEOF STAFF
SERGEA~~ r—IIL~1a!~1JSMC

Ref: (a) ~ Form 149 of 17 Feb 98
(b) MCO P16l0.7Dw/Ch 1-3

1. PerMCO 16l0.11B,thePerformanceEvaluationReviewBoard, with threememberspresent,
meton 21 April 1998 to considerStaffSer~ etition containedin reference(a).
Removalof thefitnessreportfor theperiod960914to 971024(TR) wasrequested.Reference
(b) is theperformanceevaluationdirectivegoverningsubmissionofthereport.

2. Thepetitionerarguesthathe waspunishedtwice for thesameoffense(i.e., via therelieffor
causeandtheimpositionofnonjudicialpunishment(NJP)). To supporthis appeal,thepetitioner
providesvoluminousdocumentswhichhebelievessubstantiateshis claim.

3. In its proceedings,thePERB concludedthatthereportis bothadministrativelycorrectand
procedurallycompleteaswrittenandfiled. The following is offeredasrelevant:

a. Contraryto whatthepetitionermaybelieve,the relieffor causeandtheimpositionofNJP
do not constitute“doublejeopardy.” Theseareseparateanddistinctly differentadministrative
actionswhereoneis notdependenton theother. Eachoneproperlydocumentswhatoccurred.

b. Despitethesubstantialamountofdocumentationfurnishedwith reference(a), thereis
absolutelyno evidencewhatsoeverto supporthis claim. Thebottom line is thatheviolateda
knowncurfew imposedby theU. S.EmbaL~~I~,,,,1*dwasproperlyheldaccountable.
Thatheviewsthis asa“minor disciplinaryinfraction” doesnot somehownegatetheseverityof
what transpired.Succinctlystated,unlessanduntil theNIP is setasideorotherwiseeliminated
from thepetitioner’srecord,removalof thefitnessreportis simply notwarranted.

4. The Board’sopinion,basedon deliberationandsecretballot vote,is thatthecontestedfitness
report shouldremainapartof Staff~ official military record



Subj: MARINE CORPSPERFORMANCEEVALUATION REVIEW BOARD (PERB)
ADVISORY OPINION ON BCNRAPPLICATION IN THE CASEOF STAFF
SERGEAN~I~~SMC

5. Thecaseis forwardedfor final action.

PersonnelManagementDivision
ManpowerandReserveAffairs
Department
By directionof theCommandant
oftheMarineCorps

Chairperson,Perforni~iae
EvaluationReviewBoard
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DEPARTMENT OF THE NAVY
HEADQUARTERS UNITED STATES MARINE CORPS

2 NAVY ANNEX
WASHINGTON, DC 20380-1775 IN RE1Lo~ER TO:

JAM4

~1.3 JUL

MEMORANDUMFOR THE EXECUTIVE DIRECTOR, BOARD FOR CORRECTIONOF

NAVAL RECORDS

Subj: BOARD FOR CORRECTIONOF NAV ~, (BCNR) APPLICATION

CORPS

Ref: (a) Manual for Courts—Martial, United States (1995
Edition), Part V

1. We are asked to provide an opinion regarding the
appropriateness of a fitness report covering the period from
14 September 1996 to 23 September 1997. The fitness report
references Petitioner’s 6 September 1997 relief for cause from
his billet as Detachment Commander, American Embassy, M~#
Burundi, and his subsequent NJP on September 1997. Petitioner
argues that the relief for cause and NJP are unjust because he
was, in effect, punished twice for the same offense. Petitioner
requests that the fitness report be pulled from his official
military records.

2. We recommend relief be denied. Our analysis follows.

3. On 17 September 1997, Petitioner was found guilty at NJP,
pursuant to his guilty plea, of violating a detachment order by
breaking curfew. Petitioner was sentenced to forfeit $300.00 pay
per month for 1 month, and $150.00 of the forfeitures was
suspended for 6 months. Petitioner appealed the NJP on 18
September 1997, and that appeal was denied on 23 September 1997.

4. Petitioner presents no new information that disputes the NJP
or the appeal denial. Furthermore, Petitioner’s “double
jeopardy” argument is without merit. Both NJP and relief for
cause are matters within the personal discretion of the
commanding officer, and are separate and distinct command
decisions. Accordingly, we concur with the 23 April 1998 opinion
of the PERB, and recommend that relief be denied.

Major, U.S. Marine Corps
Assistant Head
Military Law Branch
By direction of the
Commandant of the Marine Corps



DEPARTMENT OF THE NAVY
HEADQUARTERS UNITED STATES MARINE CORPS

2 NAVY ANNEX IN REPLY REFER TOWASHINGTON, DC 20380-1775
1000
MMEA-85

2 7 at ~98

MEMORANDUMFOR THE EXECUTIVE DIRECTOR, BOARD FOR CORRECTIONOF

NAVAL RECORDS

Subj: BOARD FOR CORRECTION~ BR) , P.P cTION
IN THE CASE OF SERGEANT’
U. S. MARINE CORPS

Ref: (a) CO, MSGBn Relief for Cause ltr dtd 23 Sept 97

1. The reference requested that SNM be relieved for cause. The
request was received on 28 September 1997 and was approved.
Subsequently, this Headquarters entered a draw case code (DCC) of
M, which reflects relief for cause from Marine Security Guard
duty.

2. The relief for cause was based on the Battalion Commander’s
loss of trust and confidence in SNN’s ability to continue on the
program as a Detachment Commander. It was not as a result of his
subsequent non-judicial punishment. Therefore, the
appropriateness of the relief for cause fitness report was within
the personal discretion of tI’ie Commanding Officer. This decision
is consistent with all requests of this nature.


